STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PI NELLAS COUNTY SCHOOL BOARD

Petitioner,

NATALE MALFA,

)
)
|
VS. ) Case No. 02-1666
)
)
)
Respondent . )

)

RECOMVENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this case on June 19, 2002, in
Largo, Florida, on behalf of the Division of Adm nistrative
Hear i ngs ( DOAH).

APPEARANCES

For Petitioner: Jacqueline Spoto Bircher, Esquire
Pi nel |l as County School Board
301 Fourth Street, Southwest
Post Office Box 2942
Largo, Florida 33779-2942

For Respondent: Ted E. Karatinos, Esquire
Seel ey & Karatinos, P.A.
3924 Central Avenue
St. Petersburg, Florida 33711

STATEMENT OF THE | SSUE

The issue is whether Respondent violated Section
231.3605(2)(c), Florida Statutes (2001), by engaging in
al | eged harassnent, inappropriate interactions wth

col | eagues, or m sconduct. (All chapter and section



references are to Florida Statutes (2001) unl ess otherw se
stated).

PRELI M NARY STATEMENT

On April 17, 2002, Petitioner suspended Respondent
wi t hout pay from his position as a non-instructional enployee
with the Pinellas County School Board (the School Board).
Respondent tinmely requested an adm nistrative hearing.

At the admi nistrative hearing, Petitioner presented the
testimony of seven wi tnesses and subnmitted 16 exhibits for
adm ssion into evidence. Respondent presented the testinony
of three witnesses and submtted 21 exhibits for adm ssion
into evidence.

The identity of the witnesses and exhibits, and any
attendant rulings, are set forth in the two-volunme Transcri pt
of the hearing filed on July 10, 2002. Petitioner tinely
filed its Proposed Recommended Order (PRO) on July 18, 2002.
Respondent tinmely filed his PRO on July 19, 2002.

FI NDI NGS OF FACT

1. On March 13, 2000, the School Board enpl oyed
Respondent as a Pl ant Operator at Sem nole Hi gh School. The
School Board transferred Respondent to Tarpon Springs High
School on May 22, 2000.

2. On August 2, 2000, Respondent earned a satisfactory

eval uation from his supervisor. The evaluation stated that he



is a "hard worker," a "good team worker," and "he works well
with others."

3. On February 15, 2001, Respondent earned a Better Than
Sati sfactory evaluation from his supervisor. The evaluation
stated that Respondent is a "good team worker" and is "al ways
willing to help others.”

4. On Septenmber 17, 2001, the School Board pronoted
Respondent to Ni ght Foreman at Cypress Wods El enentary School
(Cypress Wods). The two individuals who had previously
served as Ni ght Foremen were Barbara Moore (More) and Kevin
Mller (Mller).

5. At Cypress Wods, Sharon Sisco (Sisco) was the
Principal, Marilyn Cromaell (Cromaell) was the Assistant
Princi pal, and Candace Faull (Faull) was the Head Pl ant
Operator. As Head Pl ant Operator, Faull supervised Respondent
as well as Moore and MIler. Each N ght Foreman had "poor
conmuni cation problens” with Faull.

6. Between the fall of 2000 and the spring of 2002,
Respondent, ©Moore, and M Il er each supervised individual Plant
Operators at Cypress Wods, including Alice Mertz (Mertz).
Mertz had problens with taking instructions from each Ni ght
Foreman and with taking conplaints "over their head[s]"

directly to Faull.



7. Faull attenpted to "set up" both MIler and Moore for
di sciplinary action by the School Board. During the fall of
2000, the School Board received nunerous conplaints from

M1l er and Moore about the abuse they suffered at Cypress
Woods.

8. On October 10, 2000, Sisco issued specific directives
to Faull, instructing her "not to make or engage in negative
conversation [with] . . . the crew (or other staff) regarding
the Night Foreman.”™ On March 14, 2001, Sisco reprinmnded
Faul | and agai n counsel ed her "not to make or engage in
negati ve conversati on nade by the night crew (or other staff)
about the night foreman."

9. On March 20, 2001, Cromwell instituted a Success
Plan. The Plan instructed the Plant Operations crew to
"refrain from gossip and negative conmments about each other."
The Plan required the Plant Operations crew to nmaintain a
Communi cations Log. During the spring of 2001, Cronwell
noni tored the behavior of the Plant Operations staff through
regul ar meeti ngs.

10. The Pl ant Operations crew continued its historical
behavi or after the School Board pronoted Respondent to Ni ght

Foreman at Cypress Wods in the fall of 2001. On February 1,

2002, Respondent earned a Better Than Sati sfactory eval uation



from Sisco. The evaluation stated that Respondent is a "great
t eam wor ker" who "gets along with staff.”

11. On February 28, 2002, Respondent touched Mertz on
her buttocks in the break room at Cypress Wods in the
presence of at |east two other people in the room The
physi cal contact occurred when Mertz wal ked past Respondent on
her way out of the break room

12. Respondent admts that his hand made contact with
t he buttocks of Mertz. However, Respondent clains that the
contact was incidental, not intentional, not inappropriate,
and did not satisfy the definition of sexual harassnent.

13. Mertz did not confront Respondent but left the room
However, Mertz later filed a sexual harassnment conplaint with
her enpl oyer.

14. Canmpus police investigated the matter on March 1,
2002. The investigation included statements from Mert z,
Respondent, and M. Todd Hayes (Hayes), one of the individuals
who was present in the break roomat the tinme of the incident.
All three testified at the adm nistrative hearing and provided
witten statenents during the investigation. Mertz and
Respondent al so provi ded deposition testinony during pre-
heari ng di scovery. Respondent al so provided an additional

statement on March 5, 2002, during an interview with M chae



Bi ssette (Bissette), Adm nistrator of the School Board's
O fice of Professional Standards (OPS).

15. On March 18, 2002, Bissette determ ned that
Respondent had conm tted harassnment, inappropriate
i nteraction, and m sconduct in violation of School Board
Policy 8.25(1)(m, (p), and (v), respectively. School Board
Policy 8.25(1)(m, (p), and (v) authorizes disciplinary action
for each offense that ranges froma caution to di sm ssal
Bi ssette recomended to the Superintendent of the School Board
t hat the School Board dism ss Respondent from his enploynment.

16. By letter dated March 18, 2002, the Superintendent
notified Respondent that Respondent was suspended with pay
from March 13, 2002, until the next neeting of the School
Board on April 16, 2002. |If the School Board were to adopt
t he recommendati on of dism ssal, the effective date of
di sm ssal would be April 17, 2002. Respondent requested an
adm ni strative hearing, and the School Board suspended
Respondent wi thout pay on April 17, 2002, pending the outcone
of the adm nistrative hearing.

17. Sonme inconsistencies exist in the accounts provided
by Mertz. For exanple, Mertz clains in her testinony that the
i ncident occurred "around 2:30 p.m" The investigation report
by the canpus police shows that Mertz claimed the incident

occurred around 3:00 or 3:30 p. m



18. Other inconsistencies exist between the accounts by
Mertz and Hayes. For exanple, Mertz testified that five
people were in the break roomat the tine of the incident and
that she did not confront Respondent or say anything to
Respondent. Hayes recalls that only four people were in the
roomand that Mertz did turn and say sonething to Respondent
such as, "Oh stop it."

19. Inconsistencies regarding the time of the incident,

t he nunmber of people in the break room and whether Mertz said
anything to Respondent at the tinme are not dispositive of the
material issues in this case. The material issues are whether
t he physical contact by Respondent was intentional, sexual,
and of fensive, whether it was inappropriate, and whether it
constituted m sconduct within the neaning of School Board
Policy 8.25(1)(m, (p), and (v), respectively.

20. Respondent claims that he touched Mertz accidentally
while he was putting his keys into a pocket at the particul ar
time that Mertz wal ked in front of Respondent. Mertz wal ked
bet ween Respondent and Hayes in a manner that prevented Hayes
from observing the actual contact by Respondent. However,
Hayes di d observe Respondent's nmovenments up to the tinme of the
actual contact.

21. \When Respondent was approximately a foot away from

Mertz, Respondent noved his left hand fromhis side in an



upward direction with his palmup and fingers extended to a
point within an inch or so of the right buttock of Mertz.
Respondent's arm was al ways extended and did not nopve in a

si deways direction that would have occurred if Respondent had
been putting keys into his pocket or reaching for keys in his
pocket or on his belt. Respondent had a smrk on his face and
| aughed. The testinmony of Hayes at the adm nistrative hearing
concer ni ng Respondent's hand and arm novenents was consi stent
with the accounts by Hayes in two witten statenments provided
during the investigation.

22. Mertz felt Respondent grab her right buttock. She
felt Respondent's hand tighten on her buttocks. Mertz did not
feel Respondent inadvertently touch her. The physical contact
Mertz felt on her buttocks was consistent with the
observations by Hayes. The testinony of Mertz at the
adm ni strative hearing concerning the physical contact is
consistent with accounts by Mertz in three witten statenents
provi ded during the investigation and in her pre-hearing
deposi tion.

23. Respondent's testinony concerning his hand novenents
in the break room does not possess the consistency present in
t he accounts by Mertz and Hayes. When asked on direct
exam nati on what happened, Respondent testified:

A. | was wal king towards the cabinet to
get the flags after we'd had a neeting, to
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e; she walked by me -- 1 -- wal ked
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Transcript (TR) at 284.

24. On cross-exan nati on, counsel for Petitioner asked

guestions that

reconcile his

provi ded Respondent with an opportunity to

testinony with ostensibly divergent accounts

during the investigation.
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her,

The day after the incident you wote a
ement for the police officer, didn't

Yes, | did.

And in the statenent you said Ms. Mertz
d you to grab her can, didn't you?

* * *

Yes, this is what | wote but |
uoted it. She said that she was going
rab her can.

But you wrote in the statenment that
e said, grab ny can? |s that what you
e?

That's what | wote but that "my" is
not ne.



Q Let ne ask you . . . Did you wite in
your statenent, "and with ny left hand I
whacked at her to say, hey"?
A. Yes. But | was using that as a
description on the type of notion it was.
It was |i ke a, you know, a hey, type of
notion that | came across.

TR at 285- 286.

25. In Respondent's initial witten statenment to canpus
police, Respondent wote that he whacked at Mertz with his
"open" left hand as if to say hey but did not know where
contact was nmade. In a second witten statenent to canpus
police, Respondent wrote that he whacked at Mertz with the
"back"” of his left hand. In an interview with Sisco,
Respondent cl aimed that he and Mertz were just joking. During
direct exam nation, Respondent did not testify that he whacked
at Mertz as if to say "hey." Rather, Respondent testified
that his left hand inadvertently came in contact with Mertz as
a result of Respondent reaching for his keys.

26. The account provided by Respondent during direct
exam nation at the hearing is consistent only with
Respondent's testinmony in his pre-hearing deposition. The
statenments given during the investigation are closer in tinme
to the actual event.

27. The actions of Hayes and Mertz i mmediately foll ow ng

the incident are consistent with their testinony that

Respondent intentionally grabbed the buttocks of Mertz in a

10



sexual manner. Hayes asked another individual in the break
roomif she had observed the incident. He later reported the
incident to Faull before speaking to Mertz. Mertz was
initially shocked and left the break room she |ater reported
the incident to her enployer.

28. The physical contact by Respondent created an
of fensive environnment for Mertz. Mertz was initially
conpletely in shock. She then becanme angry and eventually
became so angry she "wanted to strangl e" Respondent. Mertz
cried and was very upset when she conpleted a witten
statenment for Sisco. She did not tell her husband i nmedi ately
because she did not want to upset him

29. Respondent's physical contact with Mertz constituted
sexual harassnent within the neaning of School Board Policies
8.24 and 8.241. The physical contact was "unwanted sexual
attention,” "unwanted physical contact of a sexual nature,"”
and "physical contact"” that had the purpose of creating an
"of fensive environment” within the nmeaning of School Board
Policies 8.24(2)(a), (2)(b)4, and 8.241(2)(a)l, respectively.

30. Respondent's physical contact with Mertz viol ated
the prohibitions in School Board Policy 8.25(1)(m, (p), and
(v). The physical contact was harassnent that created an
of fensive environnment in violation of School Board Policy

8.25(1)(m. It was an inappropriate interaction that violated

11



Policy 8.25(1)(p). It was m sconduct that violated Policy
8.25(1)(v).

31. Respondent has no prior disciplinary history. The
physi cal contact engaged in by Respondent is his first offense
and is a single isolated violation of applicable School Board
policy.

32. Respondent has never asked Mertz on a date, never
seen her outside work, never nmade any sexual coments either
to her or about her, and has never touched her when they were
wor ki ng al one together on the night shift.

CONCLUSI ONS OF LAW

33. DOAH has jurisdiction over the parties and the
subj ect matter. Section 120.57(1). The parties received
adequate notice of the adm nistrative hearing.

34. Respondent is an "educational support enpl oyee"
within the neaning of Section 231.3605(1)(a). Petitioner has
the authority to discharge an educati onal support enpl oyee,
and any appeal by the enpl oyee may be governed by Petitioner's
rul es. Section 231.3605(2)(c).

35. Petitioner has the burden of proof in this case.
Petitioner nust show by a preponderance of the evidence that
Respondent conm tted the offenses with which he is charged and

t he reasonabl eness of any proposed penalty. MacNeill .

12



Pi nel l as County School Bd., 678 So. 2d 476, 477 (Fla. 2d DCA

1996) .

36. Petitioner showed by a preponderance of the evidence
t hat Respondent engaged in sexual harassnment, defined in
School Board Policies 8.24(2)(a), (2)(b)4, and 8.241(2)(a)1;
and viol ated School Board Policy 8.25(1)(m, (p), and (q).

The testinony of Mertz and Hayes was credi bl e and persuasive
and consi stent over tinme as to their description of
Respondent's hand and arm novenments in the break room on
February 28, 2002. Respondent's various expl anations of what
transpired in the break room were neither credible nor
persuasi ve. They were anbi guous as to detail and inconsistent
over tinme. Evidence of |ong-standing personnel issues

i nvol ving three night forenmen, including Respondent, Faull,
and wor kers they supervised was not sufficient to inpeach the
testimony of Mertz and Hayes or to show that either was
notivated to |lie under oath.

37. Petitioner failed to show by a preponderance of the
evi dence that the proposed penalty is reasonable. The
penal ti es authorized for violations of School Board Policy
8.25(1)(m, (p), and (qg) range fromcaution to dism ssal. The
penalties are reasonably presumed to be progressive. This was
Respondent's first offense and was a single isolated incident.

Respondent's enpl oynent history is otherw se exenplary.

13



38. Petitioner has an array of other disciplines
available to it that are appropriate to the facts and
circunstances in this case. One of those disciplines includes
suspensi on without pay. Petitioner has suspended Respondent
wi t hout pay for what will be five nonths on Septenber 17,

2002. Suspension wi thout pay for a period of five nonths is a
reasonabl e di sci pline under the facts and circunmstances of
this case. The inposition of any greater discipline, under
the facts and circunstances of this case, is an abuse of
agency discretion and is not supported by the facts and

ci rcunstances in this case.

39. Petitioner could have insulated itself fromthe need
to exercise agency discretion by charging Respondent with
engagi ng in inappropriate sexual behavior in violation of
School Board Policy 8.25(1)(a). Dismssal is the only
di sci pline authorized for a violation of School Board Policy
8.25(1)(a), irrespective of whether the violation is a first
of fense. Petitioner chose not to charge Respondent wth
viol ating School Board Policy 8.25(1)(a), but seeks to punish
Respondent in the same manner as if Respondent had vi ol at ed
School Board Policy 8.25(1)(a). During his testinmony at the
adm ni strative hearing, the OPS Admnistrator failed to

adequately explicate any intelligible standards or energing

14



agency policy that justifies the proposed exercise of agency

di screti on.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat Petitioner enter a final order finding
Respondent guilty of the three charged offenses, suspending
Respondent wi thout pay from April 17 through Septenber 17,
2002, and reinstating Respondent to his former position on
Sept enber 18, 2002.

DONE AND ENTERED this 6th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl . us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 6th day of Septenber, 2002.

COPI ES FURNI SHED

Jacqueline Spoto Bircher, Esquire
Pi nel | as County School Board

301 Fourth Street, Southwest

Post Office Box 2942

Largo, Florida 33779-2942
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Ted E. Karatinos, Esquire
Seel ey & Karatinos, P.A

3924 Central Avenue

St. Petersburg, Florida 33711

Dr. Howard Hi nesl ey, Superintendent
Pi nel | as County School Board

301 Fourth Street, Southwest

Largo, Florida 33770-3536

Honorabl e Charlie Crist, Conmm ssioner of Education
Depart nent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

Janes A. Robi nson, General Counse
Depart ment of Education
The Capitol, Suite 1701
Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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